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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant vs. G L.C Restaurant, Inc.
d/ b/a Capriccio Restaurant, Respondent; 8 U S.C. 8§ 1324a Proceeding; Case
No. 89100063

CRDER TO SHOW CAUSE WHY RESPONDENT' S REQUEST FOR ATTORNEY FEES UNDER
EQUAL ACCESS TO JUSTI CE ACT SHOULD NOT BE DI SM SSED FOR LACK OF
JURI SDI CTI ON

1. By order dated and nailed to the parties on Thursday, March 15,
1990, | dismssed with prejudice the instant conplaint, which alleged
unl awf ul enpl oynent  under Section 274A of the Inmigration and
Naturalization Act, 8 U S.C. 8§ 1324a(a)(1)(2). Respondent's request for
attorney fees shows that respondent received this order no later than
March 18, 1990; see the next to last entry on page 5 of Exhibit A
attached to that request.

2. 8 U S.C. § 1324a(e)(7) provides:

The deci sion and order of an adm nistrative |aw judge shall becone
the final agency decision and order of the Attorney General unless,
within 30 days, the Attorney GCeneral nodifies or vacates the
deci sion and order, in which case the decision and order of the
Attorney Ceneral shall becone a final order under this subsection.
The Attorney GCeneral may not delegate the Attorney GCeneral's
authority wunder this paragraph to any entity which has review
authority over inmmigration-related nmatters.

3. The Admi nistrative Procedure act provides, in part (5 US C 8§
557(b)):

. When the presiding enployees mekes an initial decision, that
decision then becones the decision of the agency wthout further
proceedi ngs unless there is an appeal to, or review on notion of, the
agency within time provided by rule.

4. Section 68.51 of the Rules and Regulations, 54 F.R 48607,
provides, in part:

(a) Review of the final order and decision of an Adninistrative Law Judge
in unlawful enmployment . . . cases arising under § 274A of the INA Any
party may file with the Chief Adm nistrative Hearing Oficer, an official
having no review authority over other imrigration-related matters, within
five (5) days of the date
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of decision, a witten request for review of the decision toget her with
supporting argunents.

(1) . . . If no review is requested under § 68.51(a), the order of the
Admi ni strative Law Judge becones the final order of the Attorney General.?

5. No witten request for review of ny order of March 15, 1990, has
been fil ed.

6. Respondent has filed a request for attorney fees under the Equa
Access to Justice Act, 5 U S.C. §8 504. This request was date-stanped by
my office on May 14, 1990. This request was not sent to ne by mail, but,
rather, was sent to ne by Federal Express. An attached certificate of
service states that a copy of the request has been "“~“sent'' to
conplainant's counsel "~“on this day, My 12, 1990''; the request is
ot herwi se undat ed.

7. Section 68.7 of the Rules and Regul ations, 54 FR 48598, provides,
in part:
Ti me Comput ations.

(a) CGenerally: In computing any period of time under these rules or in an
order issued hereunder, the time begins with the day followi ng the act,
event, or default, and includes the |last day of the period unless it is
Sat urday, Sunday, or |egal holiday observed by the Federal Governnent in
whi ch case the tine period includes the next business day. \Wen the period
of time prescribed is seven (7) days or less, internediate Saturdays,
Sundays, and holidays shall be excluded in the conputation.

(b) Conputation of tinme for filing by mail. Pleadings are not deemed filed
until received by the Ofice of the Chief Adm nistrative Hearing Oficer
or Adm nistrative Law Judge assigned to the case.

(c) Computation of tine for service by mail.

(1) Service of all pleadings other than conplaints is deened effective at
the tine of mailing.

(2) Whenever a party has the right or is required to take sone action
within a prescribed period after the service of a pleading, notice, or
ot her docunment upon said party, and the pleading, notice, or document is
served upon said party by mail, five (5) days shall be added to the
prescri bed peri od.

1 This last sentence was added to the rules effective on Novenber 24, 1989. No
such sentence was included in 28 CFR 68.52, the previously effective rule with respect
to adm nistrative review That previously effective rule provided, in part:

(a) . . . Any party may file with the Chief Adninistrative Hearing O ficer
within five (5) days of the date of the [Adninistrative Law Judge's] decision a
witten request for review of any issue of |aw together w th supporting
argunents. Wthin thirty (30) days fromdate of decision, the Chief

Admi nistrative Hearing Officer may i ssue an order which adopts, affirns,

nmodi fies or vacates the Adnministrative Law Judge's order.

(1) If the Chief Adnministrative Hearing O ficer issues no order, the Adm nistrative
Law Judge's order becones the final order of the Attorney General. |If the Chief

Admi nistrative Hearing Oficer nodifies or vacates the order, the order of the Chief
Admi nistrative Hearing O ficer becomes the final order.
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8. 5 US C 8§ 504(a)(2) states, in part (enphasis supplied):

A party seeking an award of fees and ot her expenses shall, wthin
thirty days of a final disposition in the adversary adjudication,
submit to the agency an application which shows that the party is
a prevailing party and is eligible to receive an award under this
section, and the anobunt sought

9. Conpliance with this 30-day period has been held to be a
jurisdictional prerequisite to the awarding of an attorney fee. J.MT.
Machine Co., Inc. v. US., 826 F.2d 1042, 1047 (Fed. Cir. 1987), and
cases cited; Long Island Radio Co. v. NL.RB., 841 F.2d 474, 477-479
(2nd Cir. 1988), and cases cited.

Wherefore, the parties are hereby ordered to show cause, on or
before 21 days fromthe date of this order, why respondent's request for
attorney fees should not be dismissed on the ground that it was untinely
submtted and, therefore, | have no jurisdiction to entertain it.? Failure
toreply will be deened to constitute consent.?

Dat ed: August 10, 1990.

NANCY M SHERMAN

Nati onal Labor Rel ati ons Board

Di vi sion of Administrative Law Judges
Ham | ton Buil ding-Suite 1122

1375 K Street, Northwest

Washi ngt on, DC 20005- 3307

%It is tent atively suggested that in the instant case, the issue nmay boil down
to whether ny dism ssal order of March 15, 1990, becane a "~ "final disposition.""'
within the meaning of 5 U S.C. 8§ 504(a)(2), upon the expiration of the time within
which a witten request for review could have been filed under the Rules and
Regul ations. Even if the quoted portions of Section 68.7 are all read nost favorably
to respondent, the tinme within which such a request could have been filed expired
about April 1, 1990-that is, nmore than 30 days before May 12, 1990, the earliest date
on whi ch respondent even arguably " “subnmit [ted]'' its application for attorney fees.

s Di sposition of conplainant's notion to strike respondent's request to anend
application for attorney's fees, which nmotion is dated July 30, 1990, will await ny
action in connection with this order to show cause.
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